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Systematic Regulation of Open Source Copyright Infringement
Risks in the Context of Generative Al
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Abstract

The collective intelligence collaboration model underpinning open source software has profoundly reshaped the ecosystem of the
software industry; however, it also presents severe challenges to traditional evidentiary rules regarding copyright infringement. In the
context of open source, the focus of infringement determination shifts from factual copying to normative compliance. Consequently,
the application of the “access plus substantial similarity” rule is obstructed, and the open source defense triggers disputes regarding
the allocation of the burden of proof. Moreover, the intervention of generative artificial intelligence exacerbates these evidentiary
dilemmas due to the “algorithmic black box” effect. Based on the legal attribute of open source licenses as contracts with resolutory
conditions, this paper advocates for applying the presumption of implied sole authorship during the rights confirmation stage to
resolve the issue of subject dispersion. Regarding infringement determination, it proposes constructing a preliminary standard of
proof where “breach of contract constitutes infringement,” alongside a mechanism for shifting the burden of proof. To address
the challenges posed by artificial intelligence technology, obligations for the transparent disclosure of training data and rules for
reviewing technical evidence should be introduced. These measures aim to achieve a dynamic balance in the procedural rule of law
between incentivizing technological innovation and protecting the interests of copyright owners.
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