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1.�Introduction

7
KH�QRQ�IUXVWUDWLRQ�UXOH�LV�HYDOXDWHG�DV�D��NH�VWRQH�

UXOH�� LQ�WKH�8.�7DNHRYHU�&RGH>�@�,Q�WKH�8.��WKH�

PDQDJHUV�RI�FRPSDQLHV�DUH�VXEMHFW�WR�WKH�QRQ�IUXV�

WUDWLRQ�SULQFLSOH�� LQ�ZKLFK�ZLWKRXW�WKH�VSHFLDO�SRZHU�JLY�

HQ�E��WKH�VKDUHKROGHUV��WKH�RQO��ZD��DOORZHG�WR�UHMHFW�D�

KRVWLOH�WDNHRYHU�LV�WR�VHDUFK�IRU�D� WKLUG�SDUW��� WKH��ZKLWH�

NQLJKW�>�@��WR�PDNH�D�EHWWHU�RIIHU�>�@

,Q������� WKH�QRQ�IUXVWUDWLRQ� UXOH�ZDV� ILUVWO�� VWDWHG�

LQ�WKH�1RWHV�RQ�$PDOJDPDWLRQV�RI�%ULWLVK�%XVLQHVVHV>�@�

Later,�in�1968,�the��rst�takeover�code�set�forth�the�rule�in�

GHSWK�DQG� LW�KDG�UHPDLQHG�DOPRVW� WKH� VDPH�DIWHUZDUGV��

7RGD��� WKH�QRQ�IUXVWUDWLRQ� UXOH� LV�SUHVHQWHG� LQ�*HQHUDO�

3ULQFLSOH���RI�WKH�8.�7DNHRYHU�&RGH�DV���WKH�ERDUG�RI�DQ�

RIIHUHH�FRPSDQ��PXVW�DFW�LQ�WKH�LQWHUHVWV�RI�WKH�FRPSDQ��

DV�D�ZKROH�DQG�PXVW�QRW�GHQ��WKH�KROGHUV�RI�VHFXULWLHV�WKH�

RSSRUWXQLW��WR�GHFLGH�RQ�WKH�PHULWV�RI�WKH�ELG��>�@�)XUWKHU�

PRUH��5XOHV���DQG����RI�7DNHRYHU�&RGH�DOVR�HODERUDWH�

WKLV�UXOH��,W�FDQ�EH�IRXQG�LQ�5XOH���>�@�WKDW��WKH�WDUJHW�ERDUG�

LV� UHTXLUHG� WR� UHPDLQ� VLOHQW�GXULQJ� WKH�ELG��7KH�ERDUG�

LV�SURKLELWHG�IURP�PDNLQJ�DQ�� UHFRPPHQGDWLRQ� IRU� WKH�

VKDUHKROGHUV�RQ�ZKHWKHU�WR�DFFHSW� WKH�RIIHU�RU�QRW>�@��7KH�

5XOH���� VHWV�GRZQ�D�OLVW�RI�VLWXDWLRQV�WR�LOOXVWUDWH�ZKHQ�

WKH�VKDUHKROGHUV��DSSURYDO�DUH�UHTXLUHG�>��@�7KH�VLWXDWLRQV�

LQFOXGH�VKDUH�LVVXHV��DFTXLVLWLRQV��GLVSRVDO�RI�WKH�FRPSD�

Q��V�DVVHWV��HWF�>��@�,W�ZDV�DUJXHG�E��3URIHVVRU�'DYLHV�WKDW��

WKLV�UXOH�GRHV�QRW�QHFHVVDULO��SURKLELW�DFWLRQV�ZKLFK�KDYH�

IUXVWUDWLQJ�HIIHFWV��,W�UDWKHU�HPSKDVL]HV�WKDW� WKHVH�DFWLRQV�
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must�be�“placed��rmly�in�the�hands�of�shareholders�during�

WKH�JHQHUDO�PHHWLQJ��>��@�$FFRUGLQJ�WR�5XOH����DQG�����WKH�

QRQ�IUXVWUDWLRQ�UXOH�ZLOO�FRPH� LQWR�HIIHFW�ZKHQ�D�ELG�LV�

PDGH�RU�ZKHQ� WKH�FRPSDQ��KDV�D�UHDVRQ�WR�EHOLHYH� WKDW�

DQ�RIIHU�PLJKW�EH�LPPLQHQW�>��@�$V�VXFK��FRUSRUDWH�DFWLRQV�

WDNHQ�SULRU�WR�WKH�RIIHU�ZRXOG�QRW�EH�SURKLELWHG��

,Q�WKH�8.��WKH�QRQ�IUXVWUDWLRQ�UXOH�LV�KLJKO��VXSSRUWHG�

E��EXVLQHVV�SHUVRQV��VFKRODUV�DQG�SUDFWLWLRQHUV��-�3OHQGHU�

VWDWHV�LQ�KLV�DUWLFOH� WKDW�� WKH�86�DSSURDFK� LV� WR[LF�ZKHQ�

FRPSDUHG�WR� WKH�8.�UHJXODWLRQV��7KH�8.�DSSURDFK�HQ�

VXUHV� WKDW� WKH�PDUNHW� LV�XQGHU�FRQWURO��ZKLFK� LV�IDLU� IRU�

VKDUHKROGHUV�>��@�6XSSRUW� IRU�WKLV�UHJXODWLRQ� LV�EDVHG�RQ�

VHYHUDO�UDWLRQDOHV��)LUVWO���WKH�QRQ�IUXVWUDWLRQ�UXOH�SURWHFWV�

shareholder�sovereignty.�To�be�speci�c,�shareholders�have�

WKH�ULJKW� WR�GHFLGH�ZKHWKHU�WR�VHOO� WKHLU� VKDUHV�RU�QRW�>��@�

6HFRQGO���XQGHU�WKLV�UXOH��WKH�ERDUG�RI�D�FRPSDQ��KDV�OHVV�

FKDQFH�WR�WDNH�DFWLRQ�IRU�WKHLU�RZQ�LQWHUHVWV��)XUWKHUPRUH��

LW�KHOSV�ZLWK�VROYLQJ�DJHQF��FRVW�SUREOHPV��

8QOLNH�WKH�UHJXODWLRQV�LQ�WKH�8.��WKH�86�WDNHRYHU�ODZ�

LV�TXLWH�GLIIHUHQW��HVSHFLDOO��LQ�WKH�DVSHFW�RI�WDNHRYHU�GH�

IHQVH��,Q�PRVW�$PHULFDQ�VWDWHV��FRPSDQ��PDQDJHPHQW�KDV�

FRQVLGHUDEOH�GLVFUHWLRQ��,W�LV�ODZIXO�DQG�FRPPRQ�IRU�WKHP�

WR�WDNH�DFWLRQV�ZKHQ�DQ�RIIHU�LV�LPPLQHQW�>��@�,W�LV�EHOLHYHG�

LQ�WKH�86�WKDW��DOWKRXJK�PDQDJHPHQW�PD��EH�HQWUHQFKHG�

WKURXJK�WDNHRYHU�GHIHQVHV�� WKH��FDQ�EULQJ�VRPH�SRVLWLYH�

HIIHFWV�>��@�)LUVW�� VLQFH� WKHUH�DUH� WDNHRYHU�GHIHQVHV�� WKH�

ERDUG�RI�GLUHFWRUV�KDYH�WKH�ULJKW�WR� FRQWURO� WKH�VDOH�SUR�

FHVV�DQG�GHWHUPLQH� VDOH�VWUDWHJLHV��$�FRQWUROOHG�DFWLRQ�LV�

KLJKO��OLNHO��WR�UHVXOW�LQ�D�EHWWHU�SUHPLXP�>��@�6HFRQG��WKH�

UHJXODWLRQV�LQ�WKH�86�JLYH�FRPSDQ��PDQDJHPHQW�PRUH�

WLPH�WR�VHDUFK�IRU�D�WKLUG�SDUW��ZKLFK�FDQ�SURYLGH�D�KLJKHU�

RIIHU��7KLUG��WKH�DFWLRQV�WKH�PDQDJHPHQW�WDNH�FDQ�SUHYHQW�

VRPH�VKDUHKROGHUV�� HVSHFLDOO��XQLQIRUPHG� RQHV�� IURP�

VHOOLQJ� WKHLU�VKDUHV�DW� D� ORZ�SULFH�>��@�/DVW�� WKH�GHIHQVHV�

PD��HQDEOH�WKH�FRPSDQ��WR�REWDLQ�D�SULFH�EHWWHU� WKDQ�WKH�

ERDUG�V�UHVHUYDWLRQ�SULFH�>��@

7KH�8.�DQG�WKH�86�UXOHV�VKDUH�OLWWOH�LQ�FRPPRQ��WKH��

KDYH� WKHLU� UHVSHFWLYH�DGYDQWDJHV�DQG�UDWLRQDOHV�EHKLQG�

WKHP��:KHQ� LQTXLULQJ�ZKHWKHU� WKH�8.�QRQ�IUXVWUDWLRQ�

UXOH�VKRXOG�EH�UHSODFHG�ZLWK�WKH�86�DSSURDFK��SRVLWLQJ�D�

8.�OHJDO�ZRUOG�ZLWKRXW�5XOH����RI�WKH�7DNHRYHU�&RGH�LV�

D�JRRG�FKRLFH�>��@�:LWKRXW�5XOH�����XQGHU�WKH�8.�FRPSD�

Q��ODZ�V�PDQGDWRU��UXOH�� WKH�GHIHQVLYH�GLVFUHWLRQ�IRU�WKH�

ERDUG�RI�GLUHFWRUV�LV�FRQVWUDLQHG�>��@

2.�Takeover�Defenses� in�the�Absence�of� the�
Non-Frustration�Rules

,Q�WKH�8QLWHG�6WDWHV��WKH�VWDWH�FRUSRUDWH�ODZ�DOORZ�D�FRP�

SDQ��WR�WDNH�ERWK�JHQHUDOO��DSSOLFDEOH�DQG�FRPSDQ��VSH�

ci�c�board-controlled�defense�actions.>��@�7KHUH�DUH�PDLQO��

ILYH� W�SHV�RI� WDNHRYHU�GHIHQVH� LQ� WKH�86��7KLV�DUWLFOH�

outlines�the��ve�types�and�discuss�about�whether�they�are�

DYDLODEOH�DQG�SUDFWLFDO�LQ�WKH�8.�OHJDO�ZRUOG�ZKHUH�WKHUH�

LV�QRW�DQ��QRQ�IUXVWUDWLRQ�SURKLELWLRQ�

7KH�PRVW�SRWHQW�DQG�SUHYDOHQW�GHIHQVH�LQ�WKH�86�LV�WKH�

�SRLVRQ�SLOO���7KH� VKDUHKROGHU� ULJKWV�SODQ� �SRLVRQ�SLOO��

�LQYROYHV�ZDUUDQWV�LVVXHG�E��WKH�WDUJHW�FRPSDQ��WR�H[LVW�

LQJ�VKDUHKROGHUV�WR�SXUFKDVH�HTXLW��LQ�WKH�WDUJHW�FRPSDQ��

(�ip-in�plan)�or� in�the�bidder�should�a�successful�bidder�

merge�with�the�target�(�ip-over�plan).”>��@�8QWLO�WKHUH�LV�D�

WULJJHULQJ�HYHQW�� WKH�ZDUUDQWV�DSSURYHG�E��WKH�ERDUG�GR�

QRW�KDYH�DQ��HFRQRPLF�YDOXH��7KH�WULJJHULQJ�HYHQW�DOZD�V�

RFFXUV�ZKHQ�D�ELGGHU�FURVVHV�WKH�RZQHUVKLS� WKUHVKROG�

ZLWKRXW�WKH�DSSURYDO�RI�ERDUG�RI�GLUHFWRU�>��@�7KH�ODZ�SUR�

YLGHV�WKH�ERDUG�ZLWK�WKH�ULJKW�WR�UHGHHP�WKH�ZDUUDQWV��DQG�

WKH�WHQGHU�RIIHU�FDQQRW�SURFHHG�XQOHVV�WKH�ERDUG�GRHV�VR��

7KH�SRLVRQ�SLOO�FDQ�EH�SXW�LQ�SODFH�DQ�WLPH��HYHQ�DIWHU�D�

WHQGHU�RIIHU�KDV�EHHQ�DQQRXQFHG�DQG�WKH�VKDUHKROGHU�DS�

SURYDO�LV�QRW��HW�UHTXLUHG��+RZHYHU�� LW� LV�QRW�SRVVLEOH� WR�

PDNH�D�ZDUUDQW�ZLWKRXW�VKDUHKROGHU�DSSURYDO� LQ�WKH�8.�

XQGHU� WKH�QRQ�IUXVWUDWLRQ� UXOH�>��@�(YHQ� LI� WKH�QRQ�IUXV�

WUDWLRQ�UXOH� LV�DEROLVKHG�� LQ�RUGHU�WR� LVVXH� WKH�ZDUUDQW�� D�

JHQHUDO�PHHWLQJ�LV�VWLOO�UHTXLUHG��EHFDXVH�WKH�VKDUHKROGHUV�

KDYH�WR�SURYLGH�WKH�PDQDJHPHQW�ZLWK�WKH�DXWKRUL]DWLRQ�WR�

DOORZ�WKH�ZDUUDQW�LQ�D�JHQHUDO�PHHWLQJ�>��@�$SDUW�IURP�WKH�

SUREOHP�PHQWLRQHG�DERYH�� DQRWKHU�SUREOHP�ZLWK� UHJDUG�

WR�WKH�DYDLODELOLW��RI�WKH�SRLVRQ�SLOO�LQ�WKH�8.�DULVHV�IURP�

UXOHV�RI�WKH�8QLWHG�.LQJGRP�/LVWLQJ�$XWKRULW���8./$���

7KH�SULQFLSOH���RI�WKH�8./$�UXOHV�WKDW��IRU�OLVWHG�FRPSD�

QLHV�KROGHUV�RI�WKH�VDPH�FODVV�RI�VKDUHV�EH�WUHDWHG�HTXDOO��

LQ�UHVSHFW�RI�WKH�ULJKWV�DWWDFKLQJ�WR�VXFK�VKDUHV��>��@�:KHQ�

WKH�VKDUHKROGHU�ULJKWV�SODQ�LV�DOORZHG��WKH�ELGGHU�LV�XQDEOH�

WR�SXUFKDVH�WKH�VKDUHV�DW�D�GLVFRXQW��ZKLFK�PD��EH�YLHZHG�

DV�GLVFULPLQDWRU��E��WKH�8./$�DQG�XQGHU�WKDW�FDVH� WKH�

SRLVRQ�SLOO�ZRXOG�QRW�EH�DYDLODEOH�WR�WKH�8.�OLVWHG�FRP�

SDQLHV�

5HJDUGOHVV�RI�WKH�DYDLODELOLW�� WKDW�SRLVRQ�SLOO� FDQ�EH�

DSSOLHG�WR�WKH�8.�OHJDO�V�VWHP��WKH�HIIHFW�RI�WKLV�DSSURDFK�

ZLOO�QRW�EH�DV�JRRG�DV�LW�LV�WKH�86��,Q�WKH�86��WKH�ERDUG�RI�

GLUHFWRUV�FDQ�EH�UHPRYHG�ZLWKRXW�FDXVH�DQG�DW�DQ��WLPH��

DQG�LW�DOVR�DOORZV�WKH�ERDUGV�WR�KDYH�VWDJJHUHG�WKUHH��HDU�

WHUP�DQG�EH�UHPRYHG�RQO��IRU�WKH�FDXVH�GXULQJ�WKH�WHUP�>��@�

%HVLGHV��ZKHWKHU�RU�QRW�DQ�LQWHULP�PHHWLQJ�FDQ�EH�FDOOHG�

GXULQJ�WKH�WHUPV�GHSHQGV�RQ�WKH�FRPSDQ��FRQVWLWXWLRQ�>��@�

,Q�FRQWUDVW��LQ�WKH�8.��WKH�ERDUG�WHUP�LV�XVXDOO��RQH��HDU�

DQG�VKDUHKROGHUV�KDYH�WKH�ULJKW�WR�FDOO�LQWHULP�PHHWLQJ�>��@�

$OO�LQ�DOO��WKH�ERDUG�LQ�WKH�8.�XQGHU�WKH�VKDUHKROGHU�ULJKWV�

SODQ�KDYH�IDU�OHVV�SRZHU�ZKHQ�FRPSDUHG�ZLWK�WKH�ERDUG�LQ�

WKH�86��

7KH�VHFRQG�W�SH�RI�GHIHQVH�LQ�WKH�86�LV�EXVLQHVV�FRP�

ELQDWLRQ�GHIHQVH��:KHQ�D�ELGGHU�FURVVHV� WKH� WKUHVKROG�
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ZLWKRXW�WKH�ERDUG�DSSURYDO��WKH�EXVLQHVV�FRPELQDWLRQ�GH�

IHQVH�FRPHV�LQWR�HIIHFW��ZKLFK�OLPLWV�WKH�ELGGHU�V�DELOLW��WR�

SXUFKDVH�WKH�WDUJHW�FRPSDQ���RIWHQ�WKURXJK�D�PHUJHU�>��@�,Q�

WKH�8.��WKH�EXVLQHVV�FRPELQDWLRQ�GHIHQVH�FDQ�EH�DSSOLHG�

LQ�WKUHH�VLWXDWLRQV��,W�FDQ�EH�SODFHG�DW�WKH�,32�VWDJH�LQ�WKH�

FRUSRUDWH�FRQVWLWXWLRQ��7KH�GHIHQVH�LV�DOVR�DYDLODEOH�SULRU�

WR�WKH�ELG�RU�ZKHQHYHU�WKHUH�LV�VKDUHKROGHU�DSSURYDO��7KH�

business�combination�defense�is�used�to��ght�against� the�

XQZHOFRPH�VXLWRUV��+RZHYHU��LQ�WKH�8.��WKH�VKDUHKROGHUV�

KDYH�WKH�ULJKW�WR�UHPRYH�WKH�ERDUG�RI�GLUHFWRUV�RU�VXJJHVW�

WKH�ERDUG�WKDW� WKH�ELGGHU�LV�QRW�DQ�XQZHOFRPH�RQH��7KXV��

WKLV�GHIHQVH�ZRXOG�EH�LQHIIHFWLYH�LQ�WKH�8.�OHJDO�ZRUOG���

7KH�WKLUG�GHIHQVH�LV�WKH�UHVWUXFWXULQJ�GHIHQVH��7KH�'HO�

DZDUH�VWDWH�LQ�WKH�86�LV�D�JRRG�H[DPSOH�WR� LOOXVWUDWH�WKLV�

DSSURDFK��,Q�'HODZDUH��WKH�ERDUG�RI�GLUHFWRUV�FDQ�SURYLGH�

D� WKLUG�SDUW��ZLWK�D�VXEVWDQWLDO�EORFN�RI� VKDUHV�ZLWKRXW�

VKDUHKROGHU�DSSURYDO�>��@�8QGHU�D�FHUWDLQ�FLUFXPVWDQFH��

WKH� VKDUHKROGHU�DSSURYDO� LV� UHTXLUHG�� WKDW� LV�ZKHQ� WKH�

FRPSDQ��LV�OLVWHG�RQ�WKH�1HZ�<RUN�6WRFN�([FKDQJH�ZKLOH�

LW�VKDUHV�D� ODUJH�QXPEHU�RI�RXWVWDQGLQJ�YRWLQJ�VKDUHV�>��@�

The�Delaware�companies�have��exibility�to�make�interim�

GLYLGHQGV�>��@�%��FRQWUDVW��8.�FRPSDQLHV�DUH�IDFLQJ�PRUH�

UHVWULFWLRQV��$�FRPSDQ��FDQ�LVVXH�VKDUHV�WR�D�IULHQGO��WKLUG�

party�only�“if�the�company�has�suf�cient�authorized�share�

FDSLWDO�� WKH�VKDUHKROGHUV�KDYH�JUDQWHG�DXWKRULW�� WR�DOORW�

WKH�VKDUHV>��@�DQG��LI�WKH�VKDUHV�DUH�LVVXHG�IRU�FDVK�FRQVLG�

HUDWLRQ��WKH�VKDUHKROGHUV�KDYH�PLVDSSOLHG�WKHLU�VWDWXWRULO��

LPSRVHG�PDQGDWRU��SUH�HPSWLRQ�ULJKWV��>��@

7KH�IRXUWK�DSSURDFK�LV�EXVLQHVV�GHFLVLRQV�ZLWK�D�GHIHQ�

VLYH�LPSDFW��7KLV�GHIHQVH�PD��EH�WDNHQ�EHFDXVH�RI�ERWK�

GHIHQVLYH�LPSDFW�DQG�EXVLQHVV�PHULWV�>��@�7KH��FURZQ�MHZ�

HOV��GHIHQVH�LV�RQH�RI�WKLV�NLQG�RI�GHIHQVH��ZKLFK�PHDQV�

WKDW�WKH�FRPSDQ��PD��VHOO�LWV�NH��EXVLQHVV�DVVHW�VR�WKDW�

WKH�ELGGHU�ZRXOG�KDYH�QR�LQWHUHVW�RI�WKH�FRPSDQ���$�OLVWHG�

FRPSDQ��VKRXOG�IROORZ�WKH�/LVWLQJ�5XOHV��UHJXODWLRQ�RI�

6LJQLILFDQW�7UDQVDFWLRQV�>��@�6KDUHKROGHU�DSSURYDO�LV� UH�

TXLUHG�ZKHQ�D�GLVSRVDO�DPRXQWV�WR�WKH�VDOH�RI����SHU�FHQW�

RI�WKH�FRPSDQ��V�DVVHWV�>��@�ZKLOH�LQ�'HODZDUH��WKH�DPRXQW�

LV��DOO�RU�VXEVWDQWLDOO��DOO��>��@

7KH�ODVW� WDNHRYHU�GHIHQVH�LV�OLWLJDWLRQ��,Q�WKH�86��ELG�

GHUV�KDYH�GLVFORVXUH�REOLJDWLRQ�ZKLFK� LV� VWDWHG� LQ� WKH�

6HFXULWLHV�DQG�([FKDQJH�$FW�����>��@��,I�WKH�ELGGHU�IDLOV�WR�

FRPSO��ZLWK�WKH�REOLJDWLRQ�� WKH�GHIHQVLYH� OLWLJDWLRQ�FDQ�

EH�XVHG�>��@�,Q�DGGLWLRQ�� WDUJHW�FRPSDQLHV�FDQ�FRPPHQFH�

DQWLWUXVW�OLWLJDWLRQ�LI�WKH�WDNHRYHU�ZLOO�FDXVH�DQWLWUXVW�LQMX�

U���&RPPHQFLQJ�OLWLJDWLRQ�SURYLGHV�WKH� WDUJHW�ERDUG�ZLWK�

PRUH� WLPH� WR�VHDUFK� IRU� D�EHWWHU�ELGGHU��6LQFH� WKH�PLG�

����V>��@��ZKHQ�WKH�SRLVRQ�SLOO�ZDV�DSSURYHG��LW�KDV�EHHQ�

PRUH�FRPPRQ�IRU�FRPSDQLHV� WR�XVH�WKH�SLOO� WR�JHW�PRUH�

WLPH�LQ�D�ELG��:KLOH�LQ�WKH�86��OLWLJDWLRQ�LV�QRW�WKH�PRVW�

SRZHUIXO�GHIHQVH��LQ�WKH�8.��ZKHUH�RWKHU�GHIHQVHV�DUH�QRW�

DYDLODEOH�RU�LQHIIHFWLYH��ZKHWKHU�OLWLJDWLRQ��LQ�WKH�DEVHQFH�

RI�QRQ�IUXVWUDWLRQ� UXOH��FDQ�EH�DYDLODEOH� VHHPV�WR�EH�D�

UDWKHU�LPSRUWDQW�LVVXH��8QGHU�WKH�&LW��&RGH�RQ�7DNHRYHUV�

DQG�0HUJHUV��ZKLFK� LV� WKH�SUHGHFHVVRU�RI� WKH�7DNHRYHU�

&RGH��WKH�VFRSH�IRU�OLWLJDWLRQ�LV�OLPLWHG��EHFDXVH�WKH�FRGH�

LV�QRW�ODZ�>��@�7KH�3DQHO�SOD�V�D�UROH�RI�SXEOLF�ODZ�DQG�WKH�

GHFLVLRQV�FDUULHG�RXW�E��WKH�3DQHO�FDQ�EH�WKH�VXEMHFW�WR�D�

MXGLFLDO�UHYLHZ��,Q�WKH�FDVH�5�Y�3DQHO�RQ�7DNH�RYHUV�DQG�

0HUJHUV>��@�� WKH�&RXUW�RI�$SSHDO� FODLPHG�WKDW�� LW�ZDV�IRU�

WKH�3DQHO�WR�GHFLGH�WKH�ELG��WKH�FRXUW�ZRXOG�QRW�LQWHUYHQH�

LQ�WKH�3DQHO�V�GHFLVLRQV>��@�7KH�&RPSDQ��$FW������UXOHV�

WKDW��RQO��WKH�3DQHO�LV�DEOH�WR�DSSO��IRU�LQMXQFWLYH�UHOLHI>��@�

$FFRUGLQJO���HYHQ�ZLWKRXW�5XOH����� WKH� WDUJHW�ERDUG�KDV�

QR�SULYDWH�ULJKW�XQGHU�WKH�8.�&RPSDQ��/DZ�DQG�&RPSH�

WLWLRQ�/DZ��7KH�6FRSH�IRU�OLWLJDWLRQ�LV�VWLOO�OLPLWHG�

3.�The�Background�of� the�UK�And� the�US�
Takeover�Regulations

6R�IDU�� LW�KDV�EHHQ�DUJXHG�WKDW��HYHQ�ZLWKRXW�5XOH�����WKH�

86�DSSURDFK�LV�QRW�VXLWDEOH�IRU�WKH�8.�OHJDO�V�VWHP��7KH�

UHDVRQ� LV�PDLQO��EDVHG�RQ� WKH�GLYHUJHQFHV�EHWZHHQ�WKH�

8.�DQG�WKH�86�FRUSRUDWH�RZQHUVKLS�VWUXFWXUHV�DQG�WDNH�

RYHU�ODZ��

,Q�PRGHUQ�VRFLHW���WKHUH�DUH�PDLQO��WKUHH�NLQGV�RI�SURE�

lems�that�current�company�law�must�solve.�The��rst�one�is�

WKH�RSSRUWXQLVP�ZKLFK�PD��ULVH�EHWZHHQ�ERDUG�RI�GLUHF�

WRUV�DQG�VKDUHKROGHUV��7KH�RWKHU�WZR�DUH�UHODWLRQVKLSV�EH�

WZHHQ�FRQWUROOLQJ�VKDUHKROGHUV�DQG�PLQRULW��VKDUHKROGHUV�

DORQJ�ZLWK�WKDW�EHWZHHQ�VKDUHKROGHUV�DQG�RWKHU�FRPSDQ��

FRQVWLWXHQFLHV��WR�QDPH�D�IHZ��FUHGLWRUV��DQG�HPSOR�HHV�>��@�

,Q�RUGHU�WR�VROYH� WKHVH�SUREOHPV��WKH�FRPSDQ��ODZ�PXVW�

ZRUN�ZLWK�FRUSRUDWH�VWUXFWXUHV��6LQFH� WKH�86�FRUSRUDWH�

VWUXFWXUH�LV�WUDGLWLRQDOO��GHVFULEHG�DV�GLVSHUVHG�RZQHUVKLS�

VWUXFWXUH�>��@� WKH�ODZ�IRFXVHV�RQ�SUREOHPV�RI�RSSRUWXQLVP�

EHWZHHQ�VKDUHKROGHUV�DQG�PDQDJHUV�>��@�%��FRQWUDVW�� WKH�

8.�FRPSDQLHV�DUH�DOZD�V�ZLWK� FRQFHQWUDWHG�RZQHUVKLS��

LQ� WKH� VLWXDWLRQ�RI�ZKLFK� WKHUH�DOZD�V�H[LVWV�RQH�FRQ�

WUROOLQJ� VKDUHKROGHU�� WKXV�8.�FRPSDQ��ODZ�FRQFHQWUDWHV�

RQ�WKH�SUREOHP�EHWZHHQ�FRQWUROOLQJ�VKDUHKROGHUV�DQG�PL�

QRULW��VKDUHKROGHUV�>��@

,Q� WKH�8QLWHG�6WDWHV�� WKH�&RPSDQ��/DZ�JLYHV�PRUH�

SRZHU�WR� WKH�ERDUG�RI�GLUHFWRUV��ZKLOH� LQ�WKH�8.��PRUH�

SRZHU�LV�JLYHQ�WR�WKH�VKDUHKROGHUV�>��@�7KXV��D�86�ERDUG�RI�

GLUHFWRUV�KDV�WKH�GLVFUHWLRQ�ZKHQ�IDFLQJ�D�ELG��+RZHYHU��

DV�LV� VKRZQ�LQ� WKH�&RPSDQ��$FW������� VKDUHKROGHU�DS�

SURYDO�LV�UHTXLUHG�LQ�PDQ��VLWXDWLRQV��,Q�DGGLWLRQ��LW�LV�WKH�

GLUHFWRUV��GXW��QRW�WR�ILJKW�XQOHVV�WKH�VKDUHKROGHUV�YRWH��

%��FRQWUDVW�� LQ� WKH�86��FRPSDQLHV�DUH�UHTXLUHG�WR� ILJKW�

DJDLQVW�KRVWLOH�WDNHRYHUV�>��@�7KHUH�DUH�RQO��WZR�VLWXDWLRQV��

LQ�ZKLFK� WKH�GLUHFWRUV�FDQ�EH� UHIUDLQHG� IURP�ILJKWLQJ��

'2,��KWWSV���GRL�RUJ����������MIU�Y�L������
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�L��WKH�RIIHU� LV�D�EHVW�RQH� IRU�WKH�FRPSDQ���RU� �LL�� LI� WKH�

5HYORQ>��@�V�GXWLHV� WULJJHUV�� WKH�GLUHFWRUV� VKRXOG�VHOO� WKH�

FRPSDQ��WR�WKH�KLJKHVW�ELGGHU�UHJDUGOHVV�RI�RWKHU�FRQVLG�

HUDWLRQV�>��@

$SDUW�IURP�FRUSRUDWH�VWUXFWXUH��DQRWKHU�UHDVRQ�OHDGLQJ�

WR�GLIIHUHQW�WDNHRYHU�UHJXODWLRQV�LV�WKDW���8.�FRPSDQLHV��

PHWDSKRULFDO�GRRUV�DUH�ZLGH�RSHQ�IRU�KRVWLOH� WDNHRYHUV��
>��@�7KH�8.�FRPSDQLHV�DUH�PRUH�OLNHO��WR�EH�SXUFKDVHG�E��

IRUHLJQ�FRPSDQLHV�UDWKHU�WKDQ�GRPHVWLF�RQHV��7KLV�KDV�LWV�

DGYDQWDJHV�DQG�GLVDGYDQWDJHV��7KH�SRVLWLYH�VLGH�LV� WKDW��

DIWHU�WDNHQ�E��D�QRQ�GRPHVWLF�FRPSDQ���WKH�GRPHVWLF�%ULW�

LVK�FRPSDQLHV�EHFRPH�SDUW�RI�D�PRUH�FRPSHWLWLYH�HQWHU�

SULVH��WKXV�SURWHFWLQJ�MREV�LQ�ORQJ�WHUP��2Q�WKH�RWKHU�VLGH��

LW�LV�OLNHO��IRU�WKH�FRPSDQ��WR�ORVH�LWV�QDWLRQDO�LGHQWLW��>��@�

,W�LV�KDUG�WR�UHDFK�D�FRQFOXVLRQ�ZKHWKHU��ZLGH�RSHQ�GRRU��

along�with�the�takeover�regulation�is�generally�bene�cial�

RU�QRW��+RZHYHU��LW�FDQ�H[SODLQ�WR�VRPH�H[WHQW�ZK��WKH�86�

DSSURDFK�LV�QRW�DYDLODEOH�DQG�HIIHFWLYH�LQ�WKH�8.��

4.�Conclusion

7KH�QRQ�IUXVWUDWLRQ�UXOH�SOD�V�D�NH��UROH�LQ�WKH�8.�&RGH��

,Q� WKH�����V�DQG� ODWHU�� WKH�SXEOLF�FRQFHUQHG�DERXW� WKH�

ERDUGV��XVH�RI�GHIHQVHV��ZKLFK�PLJKW�OHDG�WR�GLVUHJDUG�RI�

VKDUHKROGHU�ULJKWV��7KXV��QRQ�IUXVWUDWLRQ�UXOH�ZDV�FUHDWHG�

LQ�WKH�1RWHV�RQ�$PDOJDPDWLRQV�RI�%ULWLVK�%XVLQHVV��7KH�

UXOH�EDODQFHG� WKH�SRZHU�EHWZHHQ�WKH�ELGGHU�DQG�WDUJHW�

ERDUG�DQG� UHLQIRUFHG� WKH� ULJKW�RI� VKDUHKROGHU�� ,W� DOVR�

KHOSHG�LQ�VROYLQJ�DJHQF��FRVW�SUREOHP�

7KH�GHIHQVLYH�DFWLRQV�PD��SURGXFH�H��DQWH� DQG�H��

SRVW�DJHQF��FRVWV�>��@�8QGHU�WKH�QRQ�IUXVWUDWLRQ�UXOH��WKH�

WDUJHW�ERDUG�LV�OLNHO��WR�EHOLHYH�WKDW�D�EHWWHU�SHUIRUPDQFH�

RI�WKH�FRPSDQ��FDQ�KHOS�WR�DYRLG�KRVWLOH�ELGGHUV��2Q�WKH�

RWKHU�KDQG��LI� WKH�ERDUG�RI�GLUHFWRUV�KDV�GLVFUHWLRQ�� WKH��

ZLOO�DVVXPH�WKDW�� WKH�YRWH�SRZHU�ZRXOG�KHOS� WKHP�UHWDLQ�

FRQWURO�HYHQ�ZKHQ�D�KRVWLOH�ELG�FRPPHQFHV��$FFRUGLQJO���

WKH�WDNHRYHU�WKUHDW�ZLOO�ORVH�GLVFLSOLQDU��IXQFWLRQ�DQG�WKH�

DJHQF��FRVW�ZLOO�RFFXU�>��@�,Q�DGGLWLRQ��WKH�DJHQF��FRVW�ZLOO�

RFFXU�ZKHQ� WKHUH�LV�GLYHUJHQFH�RI�LQWHUHVWV�EHWZHHQ� WKH�

VKDUHKROGHUV�DQG�WKH�ERDUG��*LYLQJ� WKH�GHFLVLRQ�PDNLQJ�

ULJKW�WR�WKH�VKDUHKROGHUV�LQVWHDG�RI�ERDUG�RI�GLUHFWRUV�LV�D�

JRRG�VROXWLRQ�WR�DJHQF��SUREOHP��

$V�PHQWLRQHG�DERYH��DEROLVKLQJ� WKH�QRQ�IUXVWUDWLRQ�

UXOH�DQG�XVLQJ�WKH�86�LQVSLUHG�DSSURDFK� LQVWHDG�FDQQRW�

SURYLGH�WKH�ERDUG�RI�GLUHFWRUV�ZLWK�IUHH�UHLQ� WR�WDNH�GH�

IHQVLYH�DFWLRQ��6KDUHKROGHU�DSSURYDO�LV�UHTXLUHG�WR�FUHDWH�

WKH�GHIHQVH� LQ�PRVW�FDVHV�DQG�ZKHQ� LW� FRPHV� WR�XVLQJ�

WKH�GHIHQVH�� VKDUHKROGHU�DSSURYDO� LV� UHTXLUHG�XQGHU�DOO�

FLUFXPVWDQFHV��7KH�QRQ�IUXVWUDWLRQ�UHJXODWLRQ�LV�D�SDUW�RI�

WKH�8.�FRPSDQ��ODZ��7KH�ODZ�DLPV�DW�SURWHFWLQJ�WKH�ULJKW�

RI�VKDUHKROGHUV��VR�GRHV�WKH�QRQ�IUXVWUDWLRQ�UXOH��7KXV�� LI�

&RPSDQ��$FW�GRHV�QRW�PDNH�DGMXVWPHQWV�� WKH�FKDQJH�RI�

QRQ�IUXVWUDWLRQ�UXOH�LV�LQHIIHFWLYH��

7KH�HFRQRPLF�HQYLURQPHQW�LQ�WKH�8.�LV�FKDQJLQJ�UDS�

LGO���KRZHYHU�� WKH�QRQ�IUXVWUDWLRQ�UXOH�KDV�UHPDLQHG�WKH�

VDPH�IRU�D�ORQJ�WLPH��,W�LV�WLPH�WR�UHWKLQN�DERXW�WKLV�UHJX�

ODWLRQ��7KHUH�DUH�RWKHU�SRVVLEOH�VROXWLRQV�DSDUW�IURP�XVLQJ�

86�DSSURDFK��)LUVWO���LQFUHDVLQJ�WKH�DFFHSWDQFH�WKUHVKROG�

LV�D�SRVVLEOH�ZD��ZKLFK�GRHV�QRW�GLVWXUE�WKH�H[LVWHG�UHJX�

ODWLRQV�>��@�7KH�VHFRQG�LV�WKH�GLVHQIUDQFKLVHPHQW�RI�VKRUW�

WHUP�VKDUHKROGHUV��7KLUGO��� HQKDQFLQJ� WKH�*RYHUQPHQW�

SRZHU��HLWKHU�WR�REWDLQ�HQIRUFHDEOH�XQGHUWDNLQJV�RU�EORFN�

D�WDNHRYHU�ZLOO�DOVR�UHVXOW�LQ�D�EHWWHU�RUGHUHG�PDUNHW�>��@

8VLQJ�WKH�86�DSSURDFK�LV�QRW�HIIHFWLYH�EHFDXVH�LW�RIIHUV�

OLWWOH�GHIHQVLYH�SRZHU�XQGHU�8.� OHJDO� V�VWHP��$OWKRXJK�

WKH�QRQ�IUXVWUDWLRQ�UXOH�GRHV�KDYH� VRPH�VLGH�HIIHFWV��XQ�

OHVV�D�VROXWLRQ�ZKLFK�ILWV� LQ�8.� OHJDO� V�VWHP�KDV�EHHQ�

ZRUNHG�RXW��LW�LV�EHWWHU�WR�PDLQWDLQ�WKH�UXOHV�XQFKDQJHG��
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�������F��

>��@�'HODZDUH�)UDXGXOHQW�&RQYH�DQFH�$FW��V������

[36]�G�Barboutis,�‘Takeover�Defence�Tactics�II:�Speci�c�

'HIHQVLYH�'HYLFHV������������&RPSDQ��/DZ�HU����

>��@�&RPSDQ��$FW�������V���������������

>��@�'DYLG�.HUVKDZ���7KH� ,OOXVLRQ�2I� ,PSRUWDQFH��5H�

FRQVLGHULQJ�7KH�8.�V�7DNHRYHU�'HIHQFH�3URKLELWLRQ��

����������,QWHUQDWLRQDO�DQG�&RPSDUDWLYH�/DZ�4XDU�

WHUO������

>��@�8.�/LVWLQJ�$XWKRULW��

>��@�8./$��/LVWLQJ�5XOHV��/5�����$QQH[���

>��@�'HODZDUH�*HQHUDO�&RUSRUDWLRQ�/DZ��V�����

>��@�6HFXULWLHV�([FKDQJH�$FW�������V����G��

>��@�&KHYURQ�&RUS�Y�3HQQ]RLO�&R�����)��G��������WK�&LU��

������

>��@�0RUDQ�Y�+RXVHKROG�,QWHUQDWLRQDO��,QF�����$�G������

�'HODZDUH��������

>��@�7�2JRZHZR�� �7DFWLFDO�/LWLJDWLRQ� LQ�7DNHRYHU�%LGV��

>����@�-RXUQDO�RI�%XVLQHVV�/DZ�

[46]�R�v�Panel�on�Take-overs�and�Mergers,� ex�p�Data�n�

SOF�>����@� ��:/5�����

>��@�'DYLG�.HUVKDZ���7KH� ,OOXVLRQ�2I� ,PSRUWDQFH��5H�

FRQVLGHULQJ�7KH�8.�V�7DNHRYHU�'HIHQFH�3URKLELWLRQ��

����������,QWHUQDWLRQDO�DQG�&RPSDUDWLYH�/DZ�4XDU�

WHUO�����

>��@�&RPSDQ��$FW�������V��������

>��@�/XFD�(QULTXHV�DQG�5HLQLHU�.UDDNPDQ���7KH�$QDWRP��

RI�&RUSRUDWH�/DZ��$�&RPSDUDWLYH�DQG�)XQFWLRQDO�

$SSURDFK������������7KH�$PHULFDQ�-RXUQDO�RI�&RP�
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�R������R�������F��������F�����������������VV������������������

��V������������������D�����������V������V�����

SDUDWLYH�/DZ���

>��@�*��+ROGHUQHVV���7KH�0�WK�2I�'LIIXVH�2ZQHUVKLS�,Q�

7KH�8QLWHG�6WDWHV������������5HYLHZ�RI�)LQDQFLDO�

6WXGLHV������

>��@�$XUHOLR�*XUUHD�0DUWtQH]���1HZ�$JHQF��3UREOHPV��

1HZ�/HJDO� 5XOHV��5HWKLQNLQJ�7DNHRYHU�5HJXOD�

WLRQ�LQ�WKH�86�DQG�(XURSH���3DSHUV�VVUQ�FRP��������

�KWWSV���SDSHUV�VVUQ�FRP�VRO��SDSHUV�FIP"DEVWUDFWB

LG �������!�DFFHVVHG����$SU������

>��@�5DIDHO�/D�3RUWD��)ORUHQFLR�/RSH]�GH�6LODQHV�DQG�

$QGUHL�6KOHLIHU���&RUSRUDWH�2ZQHUVKLS�$URXQG�7KH�

:RUOG������������-RXUQDO�RI�)LQDQFH�����

>��@�-RKQ�$UPRXU�DQG�'DYLG�$��6NHHO�-U��� �:KR�:ULWHV�

WKH�5XOHV� IRU�+RVWLOH�7DNHRYHUV�� DQG�:K�"�7KH�

3HFXOLDU�'LYHUJHQFH�RI�86�DQG�8.�7DNHRYHU�5HJ�

XODWLRQ���6FKRODUVKLS�ODZ�XSHQQ�HGX���������KWWS���

VFKRODUVKLS�ODZ�XSHQQ�HGX�IDFXOW�BVFKRODUVKLS����!�

DFFHVVHG����$SULO������

>��@�$XUHOLR�*XUUHD�0DUWtQH]���1HZ�$JHQF��3UREOHPV��

1HZ�/HJDO� 5XOHV��5HWKLQNLQJ�7DNHRYHU�5HJXOD�

WLRQ�LQ�WKH�86�DQG�(XURSH���3DSHUV�VVUQ�FRP��������

�KWWSV���SDSHUV�VVUQ�FRP�VRO��SDSHUV�FIP"DEVWUDFWB

LG �������!�DFFHVVHG����$SU������

>��@�5HYORQ��,QF��Y��0DF$QGUHZV���)RUEHV�+ROGLQJV��,QF��

����$��G������'HO��������

>��@�:LOOLDP�7�$OOHQ�DQG�5HLQLHU�+�.UDDNPDQ��&RPPHQ�

WDULHV�DQG�&DVHV�RQ�7KH�/DZ�RI�%XVLQHVV�2UJDQL]D�

WLRQ��:ROWHUV�.OXZHU����HGQ����������������

>��@�'DYLG� .HUVKDZ�� �+RVWLOH� 7DNHRYHUV � DQG� WKH�

1RQ�)UXVWUDWLRQ�5XOH��7LPH�IRU�D�5H�(YDOXDWLRQ���3D�

SHUV�VVUQ�FRP���������KWWSV���SDSHUV�VVUQ�FRP�VRO��

SDSHUV�FIP"DEVWUDFWBLG �������!�DFFHVVHG����$SULO�

�����

[58]�Rachel�Grif�th�and�Helen�Simpson,�‘Characteristics�

RI�)RUHLJQ�2ZQHG�)LUPV�LQ�%ULWLVK�0DQXIDFWXULQJ��

�1%(5���������KWWS���ZZZ�QEHU�RUJ�SDSHUV�Z����!�

DFFHVVHG����$SULO������

>��@�/XFLDQ�$U�H�%HEFKXN���7KH�&DVH�$JDLQVW�%RDUG�9HWR�

,Q�&RUSRUDWH�7DNHRYHUV������������7KH�8QLYHUVLW��RI�

&KLFDJR�/DZ�5HYLHZ�

>��@�+DQ�:HL�/LX���7KH�1RQ�)UXVWUDWLRQ�5XOH�RI�7KH�8.�

&LW��&RGH�RQ�7DNHRYHU�DQG�0HUJHUV�DQG�5HODWHG�

$JHQF��3UREOHPV��:KDW�$UH�WKH�,PSOLFDWLRQV�IRU�WKH�

(&�7DNHRYHU�'LUHFWLYH"�� �3DSHUV�VVUQ�FRP��������

�KWWSV���SDSHUV�VVUQ�FRP�VRO��SDSHUV�FIP"DEVWUDFWB

LG �������!�DFFHVVHG����$SULO������

>��@��5RJHU�&DUU��&DGEXU���+RVWLOH�%LGV�DQG�7DNHRYHUV�

_�8QLYHUVLW��RI�2[IRUG�3RGFDVWV���$XGLR�DQG�9LGHR�

/HFWXUHV���3RGFDVWV�R[�DF�XN���������KWWS���SRGFDVWV�

R[�DF�XN�URJHU�FDUU�FDGEXU��KRVWLOH�ELGV�DQG�WDNH�

RYHUV!�DFFHVVHG����$SULO������

>��@�'DYLG� .HUVKDZ�� �+RVWLOH� 7DNHRYHUV � DQG� WKH�

1RQ�)UXVWUDWLRQ�5XOH��7LPH�IRU�D�5H�(YDOXDWLRQ���3D�

SHUV�VVUQ�FRP���������KWWSV���SDSHUV�VVUQ�FRP�VRO��

SDSHUV�FIP"DEVWUDFWBLG �������!�DFFHVVHG����$SULO�

�����
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